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That Person who is awake in those that sleep, shaping desire after
desire, that, indeed is pure.

That is Brahman, that, indeed, is called the immortal. In it, all the
worlds rest and no one ever goes beyond it.

This, verily, is that, kamam kamam: desire after desire, really
objects of desire.

Even dream objects like objects of waking consciousness are due
to the Supreme Person.

Even dream consciousness is proof of the existence of the self.

No one ever goes beyond it: of Eckhart: ‘On reaching God all
progress ends.’
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1. | Whether the pre-deposit can be made through E-Credit Ledger?

2. | Whether the Adjudicating Authority passes an order without
offering the opportunity to be heard?

3 Whether the Superintendent has the power to issue a notice under
Section 83 of the CGST Act to attach the bank Account?

4. Can the GST registration be canceled without specifying any
reason?

5. Whether the taxpayer’s ITC can be denied solely based on the
ground that the transaction is not reflected in GSTR-2A?

6. Whether the Petitioner approach the writ Court directly without
filing an appeal before the Appellate Authority?

1. Notice issued to Revenue Department challenging the arrest &
summoning powers of GST officials
8. Whether service of an assessment order on a common GST portal

after cancellation of GST registration be considered an effective
mode of service of order under GST law?

9. Whether the section 16(4) of the CGST/BGST Act is
constitutionally valid and not violative of Articles 19(1)(g) and
Article 300-A of the Constitution of India?

10. | Whether the Applicant eligible to avail of ITC on gold coins given
to dealers on achieving sales target?

11. | Whether the GST Council have the authority to change the
classification of the product and whether the circulars based on
Council’s recommendations are legally valid?

12. | What would happen if DGGI and other agencies initiated
proceedings and sought information from the assessee, which is
available with one of the agencies?

13. | Supreme Court Stays Karnataka High Court Verdict Quashing
GST Department's X21,000 Crore Claim Against Gameskraft

14. | Whether the Applicant entitled to avail ITC of an inward supply
of motor vehicles that are used for demonstration purposes?




15. | Whether the Revenue Department have the right to conduct the
audit under Section 65 of the CGST Act after the closure of the
business?

16. | Whether the State Tax Officer issue a notice of ‘provisional
attachment’ under Section 83 of the MGST Act?

17. | Does investment Advisory services rendered by the Indian
Company to the overseas service recipient qualify as an export
of service?

18. | Whether GST Registration can be canceled without considering
the reply of the Petitioner, particularly when GST registration is
canceled on the grounds of fraud, wilful misstatements, or
suppression of facts?

19. | Whether failure to carry valid documents during the transit of
goods would be treated as a wilful act of tax evasion?

20. | Whether the Applicant eligible to avail ITC of the GST charged
by the CSP for providing the canteen services?

21. | Whether the wheat crushing services provided to the State
Government eligible for exemption if the ‘value of goods’ < 25%
of the value of supply?

22. | Whether Adjudicating Officer can go beyond the SCN and impose
a penalty in Order?

1. Whether the pre-deposit can be made through E-Credit Ledger?

Yes, The Honorable Orissa High Court in M/s. Kiran Motors v. Addl. Commissioner of CT & GST [W.P
(C) No.22817 of 2023 dated August 10, 2023] set aside the appeal rejection order passed by the First
Appellate Authority and held that a pre-deposit under GST can be made through electronic credit Ledger
(“ECL”)-

The Honorable Orissa High Court noted that the CBIC vide circular dated July 06, 2022, clarified that
payment of pre-deposit can be made by using the electronic credit Ledger and opined that the Petitioner
has already made the pre-deposit using the electronic credit Ledger, which will now be accepted by the
Revenue Department and Set aside the Impugned Order.

Author’s Comments:-

This kind of order by the First Appellate Authority shakes the confidence of the taxpayers in the
administration. The CBIC vide circular No. 172/04/2022 dated July 06, 2022, clearly clarified that the
Electronic credit ledger can be used to pay Pre-deposit required to prefer an appeal. Moreover, circulars
issued under section 168 are binding on the Proper Officer. Circulars are issued to avoid administrative
anarchy where divergent treatment is extended by different officers.

There was no reason to reject the appeal on such grounds and force the taxpayer to knock on the doors of
the Honorable High Court. The Honorable Court must have taken strict action against such erring officers to
set an example.

Link to Download:-

https://drive.google.com/file/d/]1 22eQBMLxU-ZuOm9qQvPytqCQUHhd5WR/view?usp=sharing

2. Whether the Adjudicating Authority passes an order without offering the opportunity
to be heard?



https://drive.google.com/file/d/1_22eQBMLxU-ZuOm9qQvPytqCQUHhd5WR/view?usp=sharing

No, The Honorable Allahabad High Court in B.L. Pahariya Medical Store v. State of U.P [Writ Tax No. 981 of 2023 dated August
22, 2023] set aside the demand order passed by the Adjudicating Authority and held that the assessee is not required to request for
opportunity of personal hearing, and it remained mandatory upon Adjudicating Authority to afford such opportunity before passing
an adverse order.

The Honorable Allahabad High Court noted that the stand of the Petitioner may remain unclear unless a minimal opportunity of
hearing is first granted and directed to issue a fresh SCN to the Petitioner within two weeks. The Honorable Court relied upon the
Judgment of Bharat Mint & Allied Chemicals v. Commissioner Commercial Tax & 2 Ors. [(2022) 48 VL] 325] wherein the
Honorable Allahabad High Court held that the Adjudicating Authority was bound to afford the opportunity of a personal hearing to
the Petitioner before he may have passed an adverse assessment order.

The Honorable Court held that a principle of law is laid down that the Petitioner is not required to request for “opportunity of personal
hearing” and it remained mandatory upon the Adjudicating Authority to afford such opportunity before passing an adverse order.

Author’s Comments:-

This is a welcome decision by the Honorable Allahabad High Court and it comes to the rescue of the taxpayer once again the Rule
of Land stands tall against the over-passionate administration.

The Revenue Department has to understand that this kind of approach renders the “due process” laid down in the statute
“Superfluous, unnecessary and nugatory”’, which is impermissible in the law.

Section 75(4) clearly states that “an opportunity of hearing shall be granted where a request is received in writing from the person
chargeable with tax or penalty, or where any adverse decision is contemplated against such person”.

A similar judgment was passed in the case of Mohini Traders v. State of U.P. [WRIT TAX No. 551 of 2023 dated May 3, 2023].

Link to Download:-

https://drive.google.com/file/d/11gCbxzy16i0y]GtuXGuklFZL.dyVeRvsK/view?usp=sharing

3. Whether the Superintendent has the power to issue a notice under Section 83 of the
CGST Act to attach the bank Account?

No, The Honorable Delhi High Court in M/s Vikas Enterprises v. Commissioner of Central Tax (GST), Delhi North & Anr.
[W.P.(C) 9495 of 2023 dated July 31, 2023] set aside the letter issued by the Superintendent instructing to freeze the bank account
of the assessee and held that the power to issue an order of attachment of bank accounts under the Central Goods and Services Tax
Act, 2017 (“the CGST Act”) is only with the Commissioner and not below the rank of Commissioner can pass such order. Further,
imposed the cost of INR 5,000 on the Superintendent who issued such an order.

The Honorable Delhi High Court directed that the Revenue Department is required to act by the statutory provisions and relied upon
the Judgment of Radha Krishan Industries v. State of Himachal Pradesh &Oxs. [(2021) 6 SCC 771] wherein the Honorable
Supreme Court held that the power under Section 83 of the CGST Act can be exercised only subject to the conditions, as specified
therein, being fully satisfied. No order under Section 83 of the CGST Act can be passed by any officer other than the Commissioner
and this can be done only if he is satisfied that it is necessary to pass such an order for protecting the interest of Revenue.

Author’s Comments:-

A similar Judgment was passed by the Honorable Delhi High Court in the case of Sakshibahl vs. Principal Additional Director
General [W.P.(C) No. 3986 OF 2023] dated March 29, 2023, where it was held that attaching a bank account can only be done in
case conditions specified u/s83 of the CGST Act are fulfilled and one of the prime condition is the formation of the opinion by the
commissioner, not by any officer below the rank of Commissioner.

Such an extra legislative exercise of the power by the officers of the Anti-Evasion is Draconian in nature.

Link to Download:-

https://drive.google.com/file/d/11odrIpLg81EGnlbdXeC49] 6iAqgAtuVC/view?usp=sharing

4. Can the GST registration be canceled without specifying any reason?

No, The Honorable Delhi High Court in Singla Exports v. Central Board of Indirect Taxes and Customs &Ors [W.P.(C) 2732 of
2023 dated August 09, 2023] quashed the GST registration cancellation order by holding that the auto-generated order which does
not specify reason for cancellation cannot be sustained. The Honorable Court noted that since the show cause notice issued for
cancellation of registration did not provide any clue as to which provisions of the GST Act or GST Rules were allegedly violated by
the assessee, the order for cancellation of the assessee's registration based on such show cause notice was to be set aside.

Author’s Comments:-



https://drive.google.com/file/d/1lqCbxzy16i0yJGtuXGuklFZLdyVeRvsK/view?usp=sharing
https://drive.google.com/file/d/1lodrIpLg81EGnlbdXeC49J_6iAqAtuVC/view?usp=sharing

This is a welcome decision by the Honorable High Court of Delhi and it comes to the rescue of the taxpayer and once again the Rule
of Land stands tall against the over-passionate administration. The Revenue Department has to understand that this kind of approach
renders the “due process” laid down in the statute “Superfluous, unnecessary and nugatory”, which is impermissible in the law.

A similar judgment was passed in the case of Rishiraj Aluminium Pvt. Ltd. v. Goods and Services Tax Officer [W.P.(C) No. 4125
of 2023 dated April 17, 2023]

Link to Download:-

https://drive.google.com/file/d/1-njOr6N25vHsxuTQgrL]bj6R881kKAPf/view?usp=sharing

5. Whether the taxpayer’s ITC can be denied solely based on the ground that the
transaction is not reflected in GSTR-2A?

No, the Honorable Kerala High Court in Diya Agencies v. The State Tax Officer [WP(C) No. 29769 of 2023 dated September 12,
2023] held that if the taxpayer can prove that tax amount is paid to the seller and the Input Tax Credit claim is bonafide so the Input
Tax Credit cannot be denied merely on non-reflection of transaction in GSTR-2A.

The Petitioner relied upon the judgment of Suncraft Energy Private Limited and Another v. The Assistant Commissioner, State
Tax [MAT 1218 of 2023 dated August 02, 2023] wherein the Honorable Calcutta High court held that, before reverting the ITC by
the assessee, the Adjudicating Authority should take action against the selling dealer if it is found that he has not deposited the tax
paid by the assessee. Unless the collusion between the assessee and the seller dealer is proved, the ITC is not to be denied if the
assessee has genuinely paid the tax to the seller dealer.

The Petitioner contended that it has fulfilled all the conditions stated under Section 16(2) of the Central Goods and Services Tax Act,
2017 (“the CGST Act”).

The Petitioner further contended that the Central Board of Indirect Tax and Customs (CBIC) had issued a press release dated
October 18, 2018, clarifying that Form GSTR-2A is the facility to view the details furnished by the supplier in GSTR-1 and cannot
impact the ability of the recipient to avail ITC on self-assessment basis in consonance with the provisions of Section 16 of the CGST
Act.

The Honorable Kerala High Court observed that the Petitioner’s claim for ITC has been denied only on the ground that the said
amount was not mentioned in GSTR 2A. Further noted that if the supplier has not remitted the said amount paid by the Petitioner to
him, the Petitioner cannot be held responsible and directed the Adjudicating Authority to give opportunity to the Petitioner to claim
for ITC. The Honorable Court also considered the CBIC press release dated 18 October 2018 which clarified that GSTR-2A is like
facilitation and does not impact the ability of the taxpayer to avail ITC on the self-assessment basis as per Section 16 of the CGST
Act.

The Honorable Court held that merely on the ground that in Form GSTR-2A the said tax is not reflected should not be a sufficient
ground to deny the assessee the claim of the ITC.

Author’s Comments:-

There is an urgent need to understand that if one figure is not matching with another figure, it does not mean non-payment of taxes.
SCN based on GSTR-2A vs. GSTR-3B mismatch is demand based on the presumption that the supplier has defaulted in payment of
tax on supplies to the recipient (notice). There is no scope for presumption or conjecture to create demand under the GST Law.

Link to Download:-

https://drive.google.com/file/d/1YPbpSZd-ZOGDS LJbrC5IXESxpDikCUi/view?usp=sharing

6. Whether the Petitioner approach the writ Court directly without filing an appeal before
the Appellate Authority?

No, The Honorable Patna High Court in M/s. Narayani Industry v. State of Bihar [Civil Writ Jurisdiction No.11333 of 2023 dated
August 11, 2023] held that there is no jurisdictional error or violation of principles of natural justice or abuse of process of law
averred or argued by the Petitioner in the above writ petition and relied upon the Judgment of State of H.P &Ors. v. Gujarat
Ambuja Cement Limited &Anr [(2005) 6 SCC 499] wherein the Honorable Supreme Court held that if an assessee approaches the
High Court without availing the alternate remedy, assessee should ensure that it has made out a strong case or that there exists good
grounds to invoke the extraordinary jurisdiction.

The Honorable Court opined that there is no ground stated in the writ petition that would enable invocation of the extraordinary
remedy under Article 226 of the Indian Constitution and held that, when there is a specific period for delay of condonation provided,
there cannot be any extension of the said period by the Appellate Authority or by this Court under Article 226 of the Indian
Constitution.

Author’s Comment:-

Belated appeals are permitted up to a maximum of one (1) month under section 17(4) after the end of the due date for filing under
section 107(1) or (2/3). Appellate Authority has the power to condone delay, but this power cannot be expected by the appellant to


https://drive.google.com/file/d/1-njQr6N25vHsxuTQgrLJbj6R88lkKAPf/view?usp=sharing
https://drive.google.com/file/d/1YPbpSZd-ZOGDS_LJbrC5lXESxpDikCUi/view?usp=sharing

be exercised routinely and automatically condone delay. Limitations Act, 1963 states in sections 5 and 14 that “sufficient cause” must
be shown to justify the delay. In Ramlal v. Rewa Coalfields Ltd. ibid, Apex Court has held that:

(a) Non-filing of appeals within the normal time allowed is not questionable;

(b) Every day of delay is to be explained with an Affidavit;

(c) Reasons cited verified and rejected if not found satisfactory; and

(d) Condonation allowed by a speaker order.

The principle of law is that when the time to file an appeal lapses, the counterparty gets a vested right (or advantage or benefits
from such failure) which cannot be denied by condonation of appeal in a routine and mechanical manner without ‘good and
sufficient’ reasons.

A similar judgment has been delivered by The Honorable Madras High Court in the case of Thiruchy Royal Steels v. Deputy State
Tax Officer [W.P.NO. 15338 OF 2023, W.M.P. NOS. 14861 and 14863 of 2023 dated May 11, 2023] wherein the Honorable Court
dismissed the writ and directed the assessee to file an appeal before the Appellate Authority and directed the Appellate Authority

to dispose of the case on an emergent basis.
Link to Download:-

https://drive.google.com/file/d/17idpAw OQO0kiODHzil.fh8f79c-TQv2kqg/view?usp=sharing

1. Notice issued to Revenue Department challenging the arrest & summoning powers of
GST officials

The Honorable Supreme Court in Gagandeep Singh v. Union of India & Ors. [W.P. (Crl) No. 339 of 2023 dated August 25,
2023] admitted the Writ filed by Gagandeep Singh (“the Petitioner”) and issued notice to the Revenue Department challenging
GST provisions about power to arrest and power to summon.

The Petition has been filed a writ before the Honorable Supreme Court under Article 32 of the Constitution of India, contesting the
constitutional validity of Section 69 (i.e., power to arrest), and Section 70 (i.e., power to summon individuals to furnish proofs and
produce documents) of the Central Goods and Services Tax Act, 2017 (“the CGST Act”).

The Petitioner contended that the above provisions are criminal, they could not have been enacted under Article 246A of the
Constitution of India. The power to arrest and prosecute is not ancillary and incidental to the power to levy and collect goods and
services tax. The Petitioners submitted that Entry 93 of List 1 of the Seventh Schedule of the Constitution of India confers jurisdiction
upon the Parliament to make criminal laws only concerning matters in List 1, not CGST. Therefore, Sections 69 and 70 of the CGST
Act are beyond the legislative competence of the Parliament.

The Petitioners have filed the present petitions, suspecting coercive action by the Respondents, and have asked that the proceedings
against them under the CGST Act, in connection with an alleged non-cognizable offense, be quashed without adhering to the legal
process as outlined in Chapter XII of the CrPC, specifically Sections 154 to 157 and Section 172 thereof.

The Supreme Court after hearing the case on August 25, 2023, tagged the present matter with the GaganKakkar vs. Union of
India [WP (Cr.) 357/2023] and held that no coercive steps will be taken against the Petitioner.

Author’s Comment:-

It is worth noting that even though CGST officers possess the powers of both police officers and civil court officials during their
investigations, the proceedings are consistently referred to as ‘inquiries,” and the individuals summoned are not regarded as
‘accused.’ It has been emphasized that these officers are not officially recognized as police officers, resulting in the summoned
individuals being denied the safeguard specified in Article 20(3) of the Indian Constitution. The cases asset that this scenario is
leading to substantial unfairness for the petitioners.

Link to Download:-

https://drive.google.com/file/d/13b7]gY 1sOMetuFBgP86Lvseu2lb9hb5Sw/view?usp=sharing

8. Whether service of an assessment order on a common GST portal after cancellation of
GST registration be considered an effective mode of service of order under GST law?

Yes, The Honorable Kerala High Court in Koduvayur Constructions v. Assistant Commissioner-Works Contract [WP(C) No.
21212 of 2023 dated August 07, 2023] held that it is the assessee’s responsibility to check the GST portal for any notice or order
that had been served on it. The Contention that the assessment order was not served validly was untenable.

The Honorable Kerala High Court observed that a plain reading of Section 169(1) (a) to (f) of the CGST Act makes it clear that any
decision, order, summons, notice, or communication under the CGST Act and its rules can be served on the taxpayer through any
one of the methods listed. Further observed that section 169(1)(d) of the CGST Act recognizes the availability of orders on the
common GST portal as an effective manner of delivery of the order.

The Honorable Court noted that in the present case, the Assessment order was made available on the common portal which is a
valid mode of service as provided under section 169(1) of the CGST Act, and held that Petitioner must check and verify the common

GST portal for any communication from Revenue Department and it was Petitioner’s fault to have failed to do so.


https://drive.google.com/file/d/17idpAw_OQ0ki0DHziLfh8f79c-TQy2kg/view?usp=sharing
https://drive.google.com/file/d/13b7JgY1s0MetuFBqP86Lvseu2Ib9hb5w/view?usp=sharing

Author’s Comments:-

Although Section 169 of the CGST Act, 2017 specifies 14 different ways/modes of serving any decision, order summons, notice, or
order communication under the Act care must be taken by the authorities not to simply pick and choose any option, rather the best
possible option must be chosen by which it is mostly likely to reach the notice. The notice or any other communication cannot be
termed to be served until it has reached the intended notice.

Link to Download:-

https://drive.google.com/file/d/1rVxwUAD-bQQdr-OTGWC1] ITwp666PdA/view?usp=sharing

9. Whether the section 16(4) of the CGST/BGST Act is constitutionally valid and not
violative of Articles 19(1)(g) and Article 300-A of the Constitution of India?

Yes, The Honorable Patna High Court in Gobinda Construction v. Union of India [Civil Writ Jurisdiction Case No. 9108 of 2021
dated September 08, 2023] held that Section 16(4) of the Central Goods and Services Tax Act, 2017 (“the CGST Act”) is
constitutionally valid and are not violative of Article 19(1)(g) and Article 300 (A) of the Constitution of India and is not inconsistent
with or in derogation of any of the fundamental right guaranteed under the Constitution of India. The language of section 16 of the
CGST/BGST Act suffers from no ambiguity and stipulates the grant of ITC subject to conditions and restrictions put there.

Author’s Comments

This is a major blow to the taxpayers contesting the issue of ineligible credit post the time limit specified under section 16(4) of the
Act. There is always a presumption of the constitutional validity of legislation, with the burden of showing the contrary, lying heavily
upon someone who challenges its validity.

The petition lacked persuasive arguments to persuade the Honorable Court regarding the ultra vires of Section 16(4) provision.

Link to Download:-

https://drive.google.com/file/d/161HntoZ20PDt-So95ubmW7aWPr5VU]CN/view?usp=sharing

10.Whether the Applicant eligible to avail of ITC on gold coins given to dealers on
achieving sales target?

Yes, The AAR, Karnataka, in M/s. Orient Cement Limited [Advance Ruling No. KAR ADRG 27 of 2023 dated August 24,
2023] ruled that ITC on gold coins is not restricted under section 17(5)(h) of the Central Goods and Services Tax Act, 2017 (“the
CGST Act”) since the gold coin is not given as gifts but as the achievement of marketing targets set by the assessee.

The AAR, Karnataka observed that the Applicant has issued gold coins as incentives as per the agreement between the Applicant
and the dealers. It is only issued subject to the fulfillment of certain conditions and stipulations and the gold coins are for the
achievement of marketing targets set by the Applicant.

The AAR opined that a Gift is something which is given without any conditions and stipulations and the same cannot be covered
under the scope of “gift”. Further noted that section 17 (5)(h) of the CGST Act states that ITC is not available on “goods lost, stolen,
destroyed, written off or disposed of by way of gift or free samples”. Since the gold coin is not given as gifts, this clause does not
apply to the present transaction.

The AAR Held that ITC is not restricted under any of the provisions of Section 17 more so under section 17(5)(h) of the CGST Act.

Author’s Comments:-

On closer examination of facts, it appears to be a taxable outward supply. Taxing ingredients found to exist is that there is an (i)
lawful and permanent transfer of property in goods (mobile phone) (ii) from one person (car manufacturer) to another person
(dealer) (iii) in the course or furtherance of business (of supplying cars) (iv) under enforceable terms announced (binding
obligations) for mutual consideration (in non — monetary form).

Link to Download:-

https://drive.google.com/file/d/1a0WrKMxo1HI14zMlcy4tnx-TDsVgBbHM /view?usp=sharing

11.Whether the GST Council have the authority to change the classification of the product
and whether the circulars based on Council’s recommendations are legally valid?



https://drive.google.com/file/d/1rVxwUAD-bQQdr-OTGWC7J_ITwp666PdA/view?usp=sharing
https://drive.google.com/file/d/16lHntoZ20PDt-So95ubmW7aWPr5VUJCN/view?usp=sharing
https://drive.google.com/file/d/1a0WrKMxo1Hl4zMIcy4tnx-TDsVgBbHM_/view?usp=sharing

The Honorable Allahabad High Court in M/s. Dharampal Satyapal Limited v. Union of India [Writ Tax No. 979 of 2023 dated
Rugust 21, 2023] granted the stay on show cause notice provided the deposit of INR 10 Crores is made with the Revenue Department
in a separate account within three weeks and a bank guarantee of the balance amount is furnished. The assessee manufacturer and
supplier of silver-coated illaichi submitted that the GST Council has no authority to change the classification of its product from
Chapter 20 to Chapter 21 and to enhance the rate of GST from 12 percent to 18 percent under a clarification; since the matter
required consideration, same was listed by the Honorable Court.

The Honorable Allahabad High Court as an interim measure has stayed the effect and operation of Circular No. 163/19/2021-GST
dated October 06, 2021, and on the SCNs. The Honorable Court clarified that the Respondent may adjudicate the matter but will not
give effect without the permission of the Court.

Author’s Comments:-
Pertinent to mention here that the proceedings under section 67 of the CGST Act, 2017 can be initiated basis of ‘“Reasons to Believe”
that the valuation adopted by the taxpayer is incorrect, only if there is sufficient material to state that incorrect classification is

adopted by the taxpayer to evade payment of taxes. For issues relating to valuation, proceedings must be initiated under section 65
of the CGST ACT, 2017 not under section 67.

Link to Download:-

https://drive.google.com/file/d/1Bb 1pyi9w4LSWZ5PRT[iITRW6iY]eb5nMB/view?usp=sharing

12.What would happen if DGGI and other agencies initiated proceedings and sought
information from the assessee, which is available with one of the agencies?

The Honorable Gujarat High Court in Vipul Chandra Pursottamdas Mahant Prop of Vaibhavi Construction v. Assistant
Commissioner of State Tax [R/Special Civil Application No. 9488 of 2023 dated June 22, 2023] directed the assessee to co-operate
with the inquiry initiated by the DGGI and further directed Assistant Commissioner of State Tax and State Tax Officer 2 to provide
all relevant documents to the DGGI Officer for further investigation.

The Petitioner contended that the documents have the DGGI Officer and thus, the Assistant Commissioner and the State Officer have
no authority to proceed further with the inquiry in connection with the same subject matter. The Petitioner relied upon Section 6(2)(b)
of the CGST Act and submitted that the first investigation is initiated by the DGGI Officer in connection with the Petitioner and
therefore, it is not open to the Assistant Commissioner and the State Officer.

Author’s Comments:-

It is important to understand that once the DGGI officer steps out of the premises of the taxable person, there is no jurisdiction with
the DGGI officers to call for any information, documents, or other things.

Moreover, Summons can be issued only in case an inquiry under the proceedings U/s 67 is pending. In the instant case, no
proceedings U/s 67 are pending before state authorities to issue summon Notices.

Link to Download:-

https://drive.google.com/file/d/1wp OjSk3mXaAlpROG3sES10OEnroiMv76/view?usp=sharing

13.Supreme Court Stays Karnataka High Court Verdict Quashing GST Department's
%21,000 Crore Claim Against Gameskraft

The Honorable Supreme Court in the case of Directorate General of Goods and Services Tax Intelligence and Ors v.
Gameskraft Technologies Private Limited and Ors [Special Leave to Appeal (C) No(s).19366-19369/2023 dated September
06, 2023], has issued a stay order on a Karnataka High Court verdict passed in May of this year. The High Court had quashed a notice
issued by the GST department, which claimed 321,000 crore in dues from the online gaming company Gameskraft. The Honorable
Supreme Court granted ad interim stay on HC ruling that Online/offline/physical/electronic/digital Rummy games and also other
games played with or without stakes on the assessee's Mobile App are substantially and preponderantly games of skill and not of
chance, are not covered within expression 'betting and gambling' appearing in Entry 6 of Schedule III to Central Goods and Services
Tax Act, 2017; and, hence, some are not taxable.

Link to Download:-

https://drive.google.com/file/d/1izOzMmDIKD35GrVZDijpIRvM{tIS6nMjb/view?usp=sharing



https://drive.google.com/file/d/1Bb1pyi9w4LSWZ5PR7JiTRW6iYJeb5nMB/view?usp=sharing
https://drive.google.com/file/d/1wp_OjSk3mXaA1pRQG3sES1OEnroiMv76/view?usp=sharing
https://drive.google.com/file/d/1izOzMmDIKD35GrVZDjpIRvMftIS6nMjb/view?usp=sharing

14 Whether the Applicant entitled to avail ITC of an inward supply of motor vehicles that
are used for demonstration purposes?

No, the AAR Telangana, in M/s. Sai Service Pvt. Limited [TSAAR order no. 13 of 2023 dated August 01, 2023] ruled that Input
Tax Credit (“ITC?”) cannot be availed on test-drive vehicles when retained in a workshop as a replacement vehicle.

The AAR Telangana noted that Section 17(5) of the Central Goods and Services Tax Act, 2017 (“the CGST Act”) restricts availment
of ITC on motor vehicles purchased by a taxpayer even though they may be used in the course of furtherance of business. However,
this restriction is subjected to certain exceptions based on the purpose of usage and Stated that to understand the exceptions
reference is made to ‘Principles of statutory interpretation’ by Justice G.P Singh “Exception is intended to restrain the enacting
clause to particular cases”. Therefore, the particular case which is relevant to the present proceedings is the “further supply of such
motor vehicles”.

Further noted that the word ‘supply’ is defined under Section 7 of the CGST Act which includes the sale, lease, rental, etc. Thus, the
exception is made not only for the sale of motor vehicles but for the lease, rent, etc., wherein there is no immediate transfer of
property in goods and such motor vehicle may be capitalized in the books of the purchaser in case of an intention to lease, rent etc.
Hence, capitalizing the motor vehicle purchased does not make the tax paid on their purchases ineligible for ITC if there is a further
supply of such motor vehicles within the meaning of Section 7 of the CGST Act. The AAR opined that whether the applicant is eligible
for ITC depends on the occurrence of a future event i.e. either the assessed retains the vehicle in his workshop as a replacement
vehicle or sells such vehicles.

The AAR held that -:

§ Eligible for claiming ITC- If the Applicant is making further supply of such vehicle.

§ Not eligible for claiming ITC- if the Applicant is retaining the vehicle for his workshop as a replacement vehicle as mentioned in
the sales policy Company.

Link to Download:-

https://drive.google.com/file/d/19ujVRLXICE ShalFET KPo4YI9poNqg02/view?usp=sharing

15.Whether the Revenue Department have the right to conduct the audit under Section 65
of the CGST Act after the closure of the business?

No, The Honorable Madras High Court in Tvl. Raja Stores v. The Assistant Commissioner (ST), West Veli Street Circle
[W.P.(MD). No. 15291 of 2023 dated August 11, 2023] held that Section 65 (“Audit by tax authorities”) of the Central Goods and
Services Tax Act, 2017 (“the CGST Act”) applies only to registered businesses and concluded that authorities cannot conduct audits
for businesses that have closed and further clarified that there is no barring in initiating a proceeding under Section 73 and 74 of the
CGST Act.

The Honorable Madras High Court observed Section 65 of the CGST Act and opined that Section 65 specifically states ‘any registered
person’ then it ought to be construed as an existing concern and the unregistered person is exempted from the purview of Section
65 of the CGST Act.

The Honorable Court held that the Respondent could conduct an audit only while the business was operational, they could not do so
after it had closed. However, this will not preclude the Respondent from initiating assessment proceedings for the said concern
under Sections 73 and 74 of the CGST Act.

Link to Download:-

https://drive.google.com/file/d/1F-TEpwLItEDDI17n J[tPodLnjKgaj-3N/view?usp=sharing

16.Whether the State Tax Officer issue a notice of ‘provisional attachment’ under Section
83 of the MIGST Act?

No, The Honorable Bombay High Court in Saket Agarwal v. Union of India [Writ Petition (L) No. 22585 Of 2023 dated August 31,
2023] held that the State Tax Officer does not have any jurisdiction to issue notice/communication under Section 83 of the
Maharashtra State Goods and Services Tax Act, 2017 (“the MGST Act”). The learned AGP on the behalf of respondents fairly stated
that the State Tax Officer would not have any jurisdiction to issue such communication; hence, the impugned communication dated
21 April 2023 is being withdrawn by the officer who had issued it.

The Honorable Court Stated that since the Impugned communication itself is being withdrawn, the Petitioner may send an intimation
of withdrawal of such communication immediately to the Officer-In-Charge of the Central Depository Services (India) Ltd.

Author’s Comments

This welcome decision by the Honorable Bombay High Court and it comes to the resume of the taxpayers and once again the Rule
of Land Stands tall against the over-passionate administration.
The Revenue Department has to understand that this kind of approach renders the due process “laid down in the statute superfluous,
unnecessary, and nugatory, which is impermissible in the law.


https://drive.google.com/file/d/19ujVRLXlCE_ShaIFET_KPo4YI9poNq02/view?usp=sharing
https://drive.google.com/file/d/1F-TEpwLItEDDl7n_JJtPodLnjKqaj-5N/view?usp=sharing

Link to Download:-

https://drive.google.com/file/d/1c3zAyfkmpBUaw9YBg AxsXXCHZIHHvBa/view?usp=sharing

17.Does investment Advisory services rendered by the Indian Company to the overseas
service recipient qualify as an export of service?

Yes, The Honorable Delhi High Court in M/s. Cube Highways and Transportation Assets Advisor Private Limited v. Assistant
Commissioner CGST Division &Ors. [W.P.(C) 14427 of 2022 dated August 17, 2023] held that the advisory services were treated
as ‘export of services’ under service tax and the assessee was not treated as ‘Intermediary’ under the Finance Act, 1994 (“the
Finance Act”) and since, the definition of ‘Intermediary’ is similar to the definition under Sub-section (13) of Section 2 of the
Integrated Goods and Services Tax Act, 2017 (“the IGST Act”) therefore the advisory services to be treated as export of service.
The Honorable Delhi High Court observed that neither the Adjudicating Authority nor the Appellate Authority had any material to
doubt the Petitioner regarding rendering advisory services to the overseas recipient and noted that the Petitioner is the service
provider and is rendering the advisory services directly to the service recipient and is not acting as a facilitator for providing such
services.

The investment advisory Services were treated as an ‘export of services’ for levy of service tax under the Finance Act and the
definition of ‘Intermediary’ under Rule 2(f) of the Place of Provision of Service Rules, 2012 is similar to the definition of ‘Intermediary’
under Sub-section (13) of Section 2 of the IGST Act. The Honorable Court held that the impugned order was not sustainable on the
aforesaid grounds set aside the Impugned Order and remanded back the matter to the Adjudicating Authority.

Link to Download:-

https://drive.google.com/file/d/1hWCYOIIzZRIT 1Le2z8 AFkkvvz9f2mgatD/view?usp=sharing

18.Whether GST Registration can be canceled without considering the reply of the
Petitioner, particularly when GST registration is canceled on the grounds of fraud,
wilful misstatements, or suppression of facts?

No, the Honorable Delhi High Court in the case of M/s. Rahul Kumar Jain and Co. v. Union Of India &Anr. [W.P. No. 11963 of
2023 dated September 12, 2023] observed that the Revenue Department cannot cancel the GST Registration of an assessee where
specific reasons are not provided. The Court held that show cause notices and orders lacking reasons cannot be upheld.

The Honorable Delhi High Court observed that the Petitioner was not provided with specific reasons for the cancellation of its GST
registration, despite requesting such information. The impugned order did not explain the cancellation and merely referred to the
Impugned SCN without stating any grounds.

The Honorable Court Noted that in several previous decisions, it had held that show cause notices and orders lacking reasons cannot
be upheld. The court expressed concern that taxpayers continue to face such notices and orders that do not explain whatsoever for
the actions taken by the tax authorities.

The Honorable Court allowed the Petitioner’s petition and imposed a cost of INR 5,000 on the Respondent.

Link to Download:-

https://drive.google.com/file/d/14GBn555DvyPte 4uZcoXTvT1clZeLUfCe/view?usp=sharing

19.Whether failure to carry valid documents during the transit of goods would be treated
as a wilful act of tax evasion?

Yes, the Honorable Kerela High Court in M/s. EVM Passenger Cars India Pvt. Ltd. v. State of Kerela [WP(C) NO. 10565 OF 2018
dated Rugust 23, 2023] dismissed the petition filed against the order of the Adjudicating Authority and held that the owners/dealers
must substantiate why the goods during transportation were not accompanied by the documents as specified under GST law and in
case the assessee is not able to substantiate, it would mean that assess wilfully attempted to transport the goods without any
documents and tried to evade the tax liability on the goods.

The Kerela High Court observed that the adjudicating authority held that after issuance of the Show Cause Notice, there is no
provision to accept the documents subsequently to prove the genuineness of transport in a case involving the transport of goods
without any statutory documents and opined that owners/dealers have to substantiate why the goods being transported did not
accompany the statutory documents.

The Honorable Court noted that the dealer willfully attempted to transport the goods without any documents and tried to evade the
tax liability on the goods and held that the impugned order imposing the tax and penalty does not require any interference and
therefore the writ petition fails and hereby dismissed.

Link to Download:-


https://drive.google.com/file/d/1c3zAyfkmpBUaw9YBq_AxsXXCHZIHHvBa/view?usp=sharing
https://drive.google.com/file/d/1hWCYOIlzR9T1Le2z8AFkkvvz9f2mqqtD/view?usp=sharing
https://www.a2ztaxcorp.com/wp-content/uploads/2023/09/judgement-1.pdf
https://www.a2ztaxcorp.com/wp-content/uploads/2023/09/judgement-1.pdf
https://drive.google.com/file/d/14GBn555DyPte_4uZcoXTvT1cLZeLUfCe/view?usp=sharing

https://drive.google.com/file/d/1mHw66BdS76iTU1LYODmMid][dONglhaO5P/view?usp=sharing

20.Whether the Applicant eligible to avail ITC of the GST charged by the CSP for providing
the canteen services?

No, The AAR Gujarat, in M/s. Eimco Elecon India Ltd. [Advance Ruling No.Guj/Gaar/R/2023/28 dated August 24, 2023] ruled
that the assessee will not get Input Tax Credit (“ITC”) of GST on the canteen facility provided to the contract worker because
contract workers are not employees of the assessee but are employees of the Contractor and there is no obligation on the assessee
to provide canteen facility to such contract worker.

The AAR Gujarat noted that the subsidized deduction made by the Applicant from the permanent employees would not fall under
the definition of ‘Supply’ in light of Circular 172/04/2022-GST dated July 06, 2022, wherein it has been clarified that perquisites
provided by the employer to the employees as per contractual agreement are not supply.

The AAR held that about ITC GST charged by the canteen service provider will be restricted to the extent of cost borne by the
Applicant only. About contractual workers, noted that they do not fall within the ambit of employee and the Applicant doesn't need
to provide a canteen facility to the contractual worker as per provisions of CLRA. Further held that recovery from contractual worker
on account of third-party canteen services provided by the Applicant would fall within the ambit of the definition of ‘outwards supply’
and therefore liable to tax under GST.

About ITC, noted that Section 17(5)(b)(i) of the Central Goods and Services Tax, 2017 (“the CGST Act”) allows ITC on food and
beverage only in cases where it is obligatory under the law and since, the contract worker and the Applicant are not employee and
employer and providing canteen facility to the contract worker is not obligatory for the Applicant, therefore the Applicant is not
liable to the ITC on food supplied to contract workers.

Link to Download:-

https://drive.google.com/file/d/1frmm1 G3AkvY4vYOwn8ZBRjoGFLTyMqug/view?usp=sharing

21.Whether the wheat crushing services provided to the State Government eligible for
exemption if the ‘value of goods’ < 25% of the value of supply?

Yes, the AAR West Bengal, in Aryan Flour Mills Private Limited [Advance Ruling No. 14/WBAAR/2023-24 dated July 13,
2023] held that crushing of wheat and addition of nutrients in atta is a composite supply and the principal supply is crushing service.
The services are provided to the state government under Public distribution and since the value of goods involved in such composite
supply does not exceed 25% of the value of supply, the Applicant is eligible for exemption under Sl. No. 3A of Notification No.
12/2017-Central Tax (Rate) dated June 28, 2017 (“the service rate exemption notification”).

The AAR West Bengal observed that the crushing of wheat and addition of nutrients to atta is a composite supply of service and in
the light of Circular No. 153/09/2021-GST dated June 17, 2021, the service provided by the Applicant is about any function
entrusted to a Panchayat under article 243G of the Constitution.

Further noted that as per Circular No. 153/09/2021- GST dated June 17, 2021 entry No. 3A only applies to the composite supply
of milling of wheat and fortification thereof if the value of goods supplied in such composite supply does not exceed 25% of the value
of composite supply.

In respect of valuation, the Authority relied upon the Judgment of AAAR, Andhra Pradesh in Re: Sri Kanakadurga Rice and Flour
Mill [Advance Ruling No. 180 of 2020 dated Marxch 24, 2020] wherein it was held that, the value of by-products so retained by
the Appellant shall be included as part of the value of supply and also to be termed as a bona fide form of consideration.

The AAR opined that the value of supply shall be the consideration in money and also include all the components towards non-cash
consideration. Further noted that the value of goods involved in the present case is within the limit specified in Sl. No. 3A of the
service rate exemption notification and held that the Applicant is eligible for exemption under Sl. No. 3A of the service exemption
notification.

Link to Download:-

https://drive.google.com/file/d/14q21RLS9tvAONn05ZtuHuig4zu][Hmtgxt/view?usp=sharing

22.Whether Adjudicating Officer can go beyond the SCN and impose a penalty in Order?

No, The CESTAT, Chandigarh in M/s. M R Beltings v. Commissioner of Central Excise Rohtak [Excise Appeal No. 57958 of
2013 dated August 25, 2023] set aside the demand order on the ground that the entire demand is barred by limitation since the
department was not able to bring anything on record to show that the assessee has suppressed the material fact to evade the
payment of duty.

The CESTAT, Chandigarh noted that the SCN received by the Appellant on November 16, 2010, for the period about 2007-08 by
invoking the extended period of limitation without the ingredients present as required under Section 11A(4) of the Central Excise


https://drive.google.com/file/d/1mHw66BdS76iTU1LYQDmidJdONq1haO5P/view?usp=sharing
https://drive.google.com/file/d/1frmm1G3AkvY4vYOwn8ZBRjoGFLTyMqug/view?usp=sharing
https://drive.google.com/file/d/14q2lRLS9tvA0n05ZtuHuig4zuJHmtgxt/view?usp=sharing

Act. Further noted that the Appellant has regularly filed an ER-1 return which was scrutinized by the Respondent and the Respondent
never objected to the irregularity committed by the Appellant. The CESTAT also noted that the Respondent has not been able to
bring on record anything to show that the Appellant has suppressed the material fact to evade the payment of duty.

Further observed that the Honorable Supreme Court in the case of Anand Nishikawa Co. Ltd. v. CCE 12005 (188) ELT 0149
(8.C)] interalia held that “suppression of facts” can have only one meaning that the correct information was not disclosed
deliberately to evade payment of duty, when facts were known to both the parties, the omission by one to do what he might have
done not that he must have done would not render it suppression. It is settled law that mere failure to declare does not amount to
willful suppression. There must be some positive act from the side of the assessee to find willful suppression.

The CESTAT Held that the entire demand is barred by the limitation set aside by the Impugned Order.

Link to Download:-

https://drive.google.com/file/d/1C920ragny5700071Wpvycyp lrsBFkOEDN-/view?usp=sharing

(The content and views stated in this article are solely for informational purposes. It does not constitute professional advice or
recommendation in any manner whatsoever. For any feedback and queries write to me at caritesharoral628@gmail.com)
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